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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
ACCULOG, INC., a State of 
Colorado corporation, 
ROBERT PFISTER and KENTON 
SHAW, co-partners doing 
business under the firm 
name and style of ACCULOG 
FIELD SERVICES, 
Plaintiff-Appellant, 
vs. 
KEITH PETERSON, dba, 
PETERSON FORD, 
Defendant-Respondent. 
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NELSON L. HAYES 
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Salt Lake City, Utah 84110 
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Moab, Utah 84532 
HARRY E. SNOW 
82 North Main 
P. o. Box 520 
Moab, Utah 84532 
Attorneys for Appellant 
FILED 
MAY 18 1984 
Clerk, Supreme Court, Utah Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
IN THE SUPREME COURT OF THE 
STATE OF UTAH 
ACCULOG, INC., a State of 
Colorado corporation, 
ROBERT PFISTER and KENTON 
SHAW, co-partners doing 
business under the firm 
name and style of ACCULOG 
FIELD SERVICES, 
Plaintiff-Appellant, 
vs. 
KEITH PETERSON, dba, 
PETERSON FORD, 
Defendant-Respondent. 
. 
. 
. 
• 
. 
. 
• . 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
: 
. 
. 
Case No. 18133 
PETITION FOR REHEARING 
APPEAL FROM THE JUDGMENT OF THE SEVENTH JUDICIAL 
DIS1~RICT COURT IN AND FOR GRAND COUNTY, HONORABLE 
GEORGE E. BALLIF PRESIDING 
NELSON L. HAYES 
RICHARDS, BRANDT, MILLER 
& NELSON 
48 Post Office Place 
P. o. Box 2465 
Salt Lake City, Utah 84110 
Attorney for Respondent 
PAUL W. MORTENSEN 
131 East 100 South 
P. o. Box 339 
Moab, Utah 84532 
HARRY E. SNOW 
82 North Main 
P. o. Box 520 
Moab, Utah 84532 
Attorneys for Appellant 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
TABLE OF CONTENTS 
PETITION FOR REHEARING ----------------------------------- 1 
BRIEP IN SUPPORT OF PETITION FOR REHEARING --------------- 3 
ARGUMENT 
POINT I: 
POINT II: 
THE COURT COMMITTED ERROR IN REMANDING 
THE CASE FOR NEW TRIAL ON THE ISSUE OF 
LIABILITY BECAUSE THE ISSUE OF DEFEN-
DANT'S LIABILITY WAS PREVIOUSLY DETER-
MINED,NOT APPEALED, AND IS NOT SO 
INTERMINGLED WITH ISSUES REMAINING TO BE 
DETERMINED THAT FAIRNESS TO BOTH PARTIES 
REQUIRES A RETRIAL OF ALL ISSUES. -------
THE COURT COMMITTED ERROR IN CONSIDERING 
THE ISSUE OF MITIGATION OF DAMAGES AND 
IN APPARENTLY RULING THAT THE SAME MAY 
BE CONSIDERED AT THE NEXT TRIAL BECAUSE 
THE ISSUE WAS NEVER PLEAD OR OTHERWISE 
ASSERTED AT THE PREVIOUS TRIAL OR 
OTHERWISE PRESERVED FOR CONSIDERATION IN 
3 
THIS APPEAL. ----------------~-----7-- 6 
POINT III: THE COURT COMMITTED ERROR IN APPARENTLY 
RULING THAT FAILURE TO HAVE A FIRE 
EXTINGUISHER MAY BE CONSIDERED AS 
EVIDENCE OF FAILURE TO MITIGATE DAMAGES. 7 
CONCLUSION ----------------------------------------------- 11 
CASES CITED 
Alexander v. Brown, Utah, 646 P.2d 692 (1982) ------------ 10' 11 
DuBois v. Nye, Utah, 584 P.2d 823 (1978). 8 
Fischer v. Moore, 183 Colo 392, 517 P.2d 458 (1973) ------ 10 
Groen v. Tri-O-Inc, Utah, 667 P.2d 598 (1983) ------------ 4, 7 
Halvorson v. Voeller, N.D., 336 N.W.2d 118 (1983)~-------- 8 
Henderson v. Meyer, Utah, 533 P.2d 290 (1975) ~----------- 5 
i 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
TABLE OF CONTENTS 
(continued) 
Kelly v. Capital Motors, S.C., 28 S.E.2d 836 (1944) ------ 8 
McCord v. Green, Dist. Col. App., 362 A~2d 720 (1976) --- 10 
Mendenhall v. Kingston, Utah, 610 P.2d 1287 (1980) -------
Nelson v. Trujillo, Utah, 657 P.2d 730 (1~82) ------------
Phillips v. JCM-Development Corp., Utah, 666 P.2d 876 
(1983) ---------------------------------------~--------
Pratt v. Board of Education of the Uintah County School 
District, Utah, 564 P.2d 294 (1977) -------------------
Printed Terry Finishing Co. v. Lebanon, 274 Pa. Super 
277, 372 A.2d 460 -------------------------------------
Rogers v. Frush, 257 Md. 233, 262 A.2d 549, 40 ALR 3rd 
847 ---------------------------------------------------
Wheadon v. Pearson, 14 Utah 2d 45, 376 P.2d 946 (1962) ---
STATUTES CITED 
Utah No-Fault Insurance Act §31-41-1 et. seq., u~ah 
6 
4 
4, 6 
6 
4 
8 
7 
Code Annotated, 1953, as amended ------------------- 7 -- 9 
Utah No-Fault Insurance Act §31-41-2 Utah Code 
Annotated, 1953, as amended --------------------------- 10 
RULES CITED 
Utah Rules of Civil Procedure, Rule B(c) 
AUTHORITIES CITED 
46 Am Jur 2d, Judgments, §§431, 453 ~~--------~~-------~--
40 ALR 3rd 856, Annotation Failure of Motorcyclist to 
Wear Protective Helmet or Other safety 
Equipment as Contributory Negligence, Assumption 
ii 
6 
7 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
TABLE OF CONTENTS 
(Continued) 
of Risk, or Failure to Avoid Consequences of 
Accident ---------------------------------------------- 8 
80 ALR 3rd 1033, Annotation Mitigation of Damages - Use 
of Seatbelt ------------------------------------------- 9 
iii Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
IN THE SUPREME COURT OF THE 
STATE OF UTAH 
ACCULOG, INC., a State of 
Colorado corporation, 
ROBERT PFISTER and KENTON 
SHAW, co-partners doing 
business under the firm 
name and style of ACCULOG 
FIELD SERVICES, 
Plaintiff-Appellant, 
vs. 
KEITH PETERSON, dba, 
PETERSON FORD, 
Defendant-Respondent. 
. 
• 
. 
• 
. 
. 
. 
. 
. 
• 
. 
. 
. 
. 
. 
. 
. 
• 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
. 
Case No. 18133 
PETITION FOR REHEARING 
COME NOW the above Plaintiffs and petition this Court for 
a rehearing on the following grounds: 
1. The Court committed error in remanding the case for 
new trial on the issue of liability because the issue of 
Defendant's liability was previously determined, not appealed, 
and is not so intermingled with issues remaining to be determined 
that fairness to both parties requires a retrial of all issues. 
2. The Court committed error in considering the issue of 
mitigation of damages and in apparently ruling that the same may 
be consider«~d at the next trial because the issue was never plead 
1 
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or otherwise asserted at the previous trial or otherwise 
preserved for consideration in this appeal. 
3. The court committed error in apparently ruling that 
failure to have a fire extinguisher may be considered as evidence 
of failure to mitigate damages. 
This petition is supported by the brief annexed hereto. 
Dated this ~ I 1984. 
~:L~/~~:?c.z..-o., 
PAUL W. MORTENSEN 
Attorney for Plaintiffs-
Appellants 
/j·i f .. /) (·IJKru{¥t ,~(~ (c7c &~· 
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Attorney for Plaintiffs-
Appellants 
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